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DURHAM, Chief Justice

91 This case comes before us on an interlocutory appeal from the district court's
order granting the State of Utah's motion to compel medication of the defendant,
Wanda Barzee. This opinion contains the views of the majority of the court as to
all parts of the analysis except Part Il1.A regarding the appropriate standard of
review for the second Sell factor and Part 111.D.2. Part I111.D.2 of this opinion
addresses whether involuntary administration of antipsychotic medication
is substantially likely to render Ms. Barzee competent to stand trial. This opinion,
as discussed in Part 111.D.2, concludes that it is not, but this opinion is not the
majority opinion on that issue. The majority opinion on that issue concludes
otherwise, as set forth in Justice Durrant's separate opinion, and thus affirms
the district court's order granting the State's motion to compel medication. Justice
Durrant's opinion is joined by Associate Chief Justice Wilkins and Justice Parrish. The
dissenting view concerning the standard of review for the second Sell factor in Part
I11.A and the entirety of Part 111.D.2 of this opinion is that of myself; Justice Nehring
concurs in my result.

BACKGROUND
I. PROCEDURAL HISTORY

92 In March 2003 Ms. Barzee and her husband, Brian David Mitchell, were
arrested and charged with multiple felonies in connection with their
alleged abduction of a minor. Ms. Barzee was charged with aggravated burglary,
aggravated sexual assault, aggravated kidnaping, and attempted aggravated
kidnaping, or in the alternative, conspiracy to commit aggravated kidnaping. The
State filed a petition to inquire into Ms. Barzee's competency. Two court-appointed
evaluators determined that Ms. Barzee was suffering from mental iliness of a
psychotic nature and that her competency was "severely compromised." Both
evaluators found that, due to the nature of her psychosis, Ms. Barzee had "severe
impairments” in her ability to engage in the reasoned choice of legal strategies and
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options, and thus concluding that Ms. Barzee was "severely impaired with respect to
her present capacity to consult with her counsel and participate in the proceedings
against her with the reasonable degree of rational understanding.” The district court
concluded that Ms. Barzee was not competent to proceed. Ms. Barzee was

then transferred to the Utah State Hospital, where she currently remains.

113 Since its initial ruling, the district court has conducted two hearings to review
Ms. Barzee's competence. After the first review hearing in August 2004, the district
court determined that while Ms. Barzee was still incompetent to stand trial,
there was a "substantial probability that [she] may become competent in the
foreseeable future." One year later, after the second review hearing, the
district court concluded that Ms. Barzee remained incompetent. Following that
hearing, the Salt Lake District Attorney's Office filed a motion to compel medication.
(fn1) At the Medication Hearing, the district court heard testimony from Drs. Kreg
Jeppson, Paul Whitehead, Raphael Morris, and Xavier Amador; the court
subsequently granted the State's motion to compel medication. Ms. Barzee filed this
interlocutory appeal; we have jurisdiction pursuant to Utah Code section 78-2-2(3)(h)
(2002).

Il. DIAGNOSES AND OPINIONS OF THE MENTAL HEALTHCARE PROFESSIONALS

94 In all, eight mental health care professionals were involved in this case. All
eight agree that Ms. Barzee suffers from a psychotic disorder with the primary
feature of nonbizarre grandiose delusions.(fn2) However, Ms. Barzee's
precise diagnosis is in dispute, as is the question of whether antipsychotic
medication is likely to render Ms. Barzee competent. Initially, two evaluators were
appointed to determine if Ms. Barzee was competent to stand trial. Each offered an
opinion on Ms. Barzee's diagnosis.

95 First, Dr. Jeffrey A. Kovnick, a psychiatrist and court-appointed competency
evaluator, diagnosed Ms. Barzee with shared psychotic disorder(fn3) because of the
development of her delusions during her relationship with Mr. Mitchell, who
Dr. Kovnick believed was the dominant individual. He also opined that she qualified
for a diagnosis of delusional disorder.(fn4)According to Dr. Kovnick, Ms. Barzee
suffers from nonbizarre delusions, delusions of reference, no verbal or
communication symptoms apparent in schizophrenia, and no other
psychotic symptoms; thus, shared psychotic disorder or delusional disorder, rather
than schizophrenia, is the proper possible diagnosis. He found her incompetent to
stand trial because of the impairment in her capacity to engage in reasoned choice of
legal strategies and options. He suggested that Ms. Barzee's treatment
should include medication and that antipsychotic drugs would increase the likelihood
that she would become competent.

96 Second, Dr. Nancy B. Cohn, a psychologist and court-appointed competency
evaluator, diagnosed Ms. Barzee with schizophrenia,(fn5) paranoid type,
a conclusion not shared by any of the seven other experts who were asked to give
opinions regarding Ms. Barzee's mental health. Dr. Cohn reported symptoms
including cognitive disorganization symptomatic of thought disorder, paranoid
ideation, hallucinations, delusions, and referential thinking. Dr. Cohn also noted that
there was no evidence to suggest that a head injury or substance abuse precipitated
Ms. Barzee's current condition. She stated that Ms. Barzee was incompetent
to stand trial based on impairment in her ability to testify relevantly, in her capacity
to communicate with her attorneys, and in her ability to make reasoned
choices because her decisions are driven by her religiously based delusions.
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She noted that "[p]sychotropic medications have been minimally useful

in diminishing delusional thinking in certain kinds of psychotic disorders, but it is not
entirely clear that medication would be helpful in addressing Ms. Barzee's

deeply entrenched, delusional belief, as these are the symptoms that are most
refractory to pharmacological intervention.”

97 After the initial evaluations, review hearings were held, and the district court
heard from two additional experts, Dr. Gerald Berge, a psychologist, and Dr. Eric
Nielsen, a social worker. Each evaluator expressed an opinion on Ms. Barzee's
progress toward competency and her diagnosis.

18 In a report dated July 2004, and in testimony before the court in August
2004, Dr. Berge stated that he agreed with Dr. Kovnick's diagnosis of
shared psychotic disorder. He disagreed with Dr. Cohn's evaluation, stating that
the symptoms were not as severe as Dr. Cohn suggested in her report. For example,
Dr. Berge opined that Ms. Barzee does not suffer from hallucinations or pronounced
disorganization in thinking. Like Dr. Kovnick, Dr. Berge's diagnosis of shared
psychotic disorder was connected to Ms. Barzee's relationship with Mr. Mitchell.
Dr. Berge stated, however, that he would shift the diagnosis to delusional disorder if
the delusions continued despite lengthy separation from Mr. Mitchell. In Dr. Berge's
opinion, Ms. Barzee remained incompetent to stand trial because nonbizarre
delusions, the primary feature of her disorder, continued to impair her capacity
to make reasoned choices regarding her legal options. Dr. Berge stated that the
effect of medication on a patient like Ms. Barzee is "controversial,” but noted that if
the delusions were eliminated, she would likely become competent.

19 One year later, at another review hearing, Dr. Nielsen diagnosed Ms. Barzee
with psychotic disorder not otherwise specified (PDNOS).(fn6) Dr. Nielsen stated
that the primary feature of her illness is grandiose religious delusions and that she
also suffers from anosognosia, or a lack of insight into her mental illness. He opined
that Ms. Barzee's disorder could not be shared psychotic disorder because despite
separation from Mr. Mitchell and her decision, with God's influence, to "leave him
behind," her delusions continued. Dr. Nielsen further opined that she does not suffer
from schizophrenia because many of the symptoms associated with that diagnosis
are not present in Ms. Barzee's case. He stated that the delusions affect
her functioning generally and that, in his opinion, this was not typical of delusional
disorder. He reported that, due to her psychosis, Ms. Barzee continued to be
incompetent to stand trial.

910 Dr. Nielsen expressed the opinion that if Ms. Barzee has
delusional disorder, the condition is refractory and rarely treatable with
medication but that schizophrenia generally has some response to
antipsychotic medication. He pointed out that symptoms of a delusional nature
do not respond favorably to medication and that Ms. Barzee's long duration of
untreated psychosis suggests a poorer prognosis but that the schizophrenic
symptoms of thought disorder--rambling and vagueness--may suggest a
more favorable response to the drugs.

111 Because Ms. Barzee's incompetence was not improving without
medication and because Ms. Barzee refused to be medicated, the State moved to
medicate her forcibly. The Medication Hearing was held in February 2006. Four
experts testified as to Ms. Barzee's condition and the likely effects of medication.

912 First, Dr. Kreg Jeppson, a psychiatrist at the Utah State Hospital, Ms.

http://66.161.141.176/cgi-bin/texis/web/casel...KDx6Goo1VnAgM_d3cX+WIFqquR/svindex.html?doc=1 (3 of 37) [6/17/2008 12:06:54 PM]



Case Law - Search Result Document

Barzee's treating physician, and the State's primary witness, based his opinions

on his experience at the state hospital where he treats many schizophrenic and
bipolar patients, some patients with PDNOS, and very few patients suffering from
delusional disorder. Dr. Jeppson stated that he was a "clinician,” not an

"expert witness," researcher, or peer-reviewer. As Ms. Barzee's treating physician, he
met with her "weekly to monthly" over a twenty-two-month period and testified that
"a lot of times these aren't 45-minute talks, I mean just a few minutes here

and there." Ms. Barzee met weekly with her social worker, but refused to meet with
her "treatment team" for the ten months prior to the Medication Hearing.(fn7)

913 Dr. Jeppson testified that Ms. Barzee's symptoms included grandiose
delusions, some persecutory delusions, and anosognosia. He originally diagnosed her
with delusional disorder, but in January 2005 he changed her diagnosis to
PDNOS. He testified that this change was a move from a more specific diagnosis to a
more general diagnosis because he had acquired "more facts." Specifically, Ms.
Barzee exhibited "referential thinking,"(fn8) which he did not consider a part
of delusional disorder. Even before Dr. Jeppson made his initial diagnosis of
delusional disorder, however, he was aware that Drs. Kovnick, Cohn, and Berge
had identified referential thinking as one of Ms. Barzee's symptoms, and Dr.

Jeppson knew that Ms. Barzee discussed receiving answers to prayers through
movies "a long time ago.” Moreover, the one (and only) episode of

referential thinking that Dr. Jeppson could point to when he testified happened
months before he changed her diagnosis.

914 Dr. Jeppson concluded that restoration to competency was likely within eight
to twelve months of initiating medication. He stated that "hopefully, [Ms. Barzee]
would be restored to competency” and suggested that she had a seventy to eighty
percent chance of restoration with medication.

915 Second, Dr. Paul D. Whitehead, also a psychiatrist at the state
hospital, testified on behalf of the State. His experience included restoring over 100
patients to competency. However, with Ms. Barzee, Dr. Whitehead's experience
consisted of one meeting in November 2004. He was consulted to determine if
she met the United States Supreme Court's Harper standard for forcible medication.
See Washington v Harper, 494 U.S. 210 (1990). He determined that Ms. Barzee
could not be medicated under that standard because she was not dangerous or
gravely disabled. Dr. Whitehead also discussed the Sell factors, which allow
compelled medication for the sole purpose of rendering a defendant competent to
stand trial.

916 Dr. Whitehead opined that delusional disorder was an appropriate diagnosis.
He also testified that, given Ms. Barzee's lack of cooperation and the inability to rule
out other causes, "which are extremely unlikely," such as a brain tumor and seizure
disorder, PDNOS was also a reasonable diagnosis. Dr. Whitehead stated that
while Ms. Barzee meets the definition of delusional disorder under the
Diagnostic and Statistical Manual of Mental Disorders (DSM-1V), he thought she
had more symptoms than a typical patient with that diagnosis. He indicated,
however, that delusional disorder is "very rare," and that he had seen only four or
five cases.

917 Dr. Whitehead cautioned that he did not like placing a number on the
likelihood of restoration through medication, but that "a very conservative,
even skeptical number [would be] fifty to sixty percent.” He continued, stating that
the case is nowhere "close to a one hundred percent case" for restoration, but he
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thought "chances are better than not that she will be restored.” A gross estimate in
his opinion was seventy percent.

118 Third, Dr. Raphael Morris, a psychiatrist, testified for the defense. Dr. Morris
has experience in restoring patients to competency in his work at state hospitals and
in private practice. He successfully restored approximately thirty patients to
competency over a two-year period in the intensive management unit of his hospital.
His experience with Ms. Barzee included one brief meeting and a review of her
records.

119 Dr. Morris did not offer his own opinion of Ms. Barzee's diagnosis, but he did
explain the diagnosis of PDNOS to the court. He testified that PDNOS is used when a
patient suffers from a psychotic disorder and the practitioner is unable to rule out a
medical condition or substance abuse as the cause of the disorder. Thus, PDNOS is
a "differential diagnosis,” which means that the disorder is either substance-induced,
resulted from another medical condition, or is a primary psychotic disorder. See
DSM-1V 311. Because Ms. Barzee does not have a history of substance abuse, and
there was no evidence that a medical condition was causing her symptoms, Dr.
Morris concluded that she suffers from either schizophrenia or delusional
disorder. Dr. Morris stated that he is a "stickler[] at trying to pin down a diagnosis"
and would accept PDNOS as the diagnosis for only the first two weeks after
a patient's admission.

920 Dr. Morris opined that Ms. Barzee had a twenty to thirty-five percent
chance of being rendered competent with medication--the lower end
representing the likelihood of restoration if she suffers from delusional disorder and
the higher end representing the rate if she suffers from schizophrenia.

921 Fourth, Dr. Xavier Amador testified on behalf of Ms. Barzee. Dr. Amador
is a clinical psychologist, a professor, and a peer-reviewer for psychiatric journals. He
has authored books and articles on psychotic disorders and acted as the co-chair in
revising portions of the current edition of the DSM-IVthat define and explain
psychotic disorders. In fact, Dr. Amador co-wrote the first draft definitions for all of
the psychotic disorder terms in the DSM-1V, which is the authoritative tool
for diagnosis of mental disorders. He stated that the difference between himself,
a psychologist, and the other witnesses at the Medication Hearing, all psychiatrists, is
the foundation of his training in research, along with the clinical aspects
of treatment. Dr. Amador noted the importance of anchoring opinions in empirical
evidence provided by research, rather than relying only on personal
clinical experience to determine the efficacy of different treatments because
all practitioners work with unique groups, and the experience from those groups can
skew a practitioner's view of treatment generally.

922 Dr. Amador's experience is not with restoring patients to competency,
but he does perform competency evaluations. His specific experience with
Ms. Barzee entailed visiting with her multiple times over the past few
years, spending over fifteen total hours with her, and reviewing her medical records.

123 Dr. Amador was perplexed by Dr. Jeppson's diagnostic change
from delusional disorder to PDNOS, because PDNOS is a diagnosis normally reserved
for patients for whom there is a lack of information, and not, in Dr.
Amador’s opinion, for a patient for whom there is a two-year period of
observation. Dr. Amador agreed with the original diagnosis of delusional
disorder with grandiose and persecutory delusions. He noted other important factors
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